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ACTS AMENDMENT (ADVANCE HEALTH CARE PLANNING) BILL 2006 
Consideration in Detail 

Resumed from 30 August.  

Clause 4:  Long title amended - 
Debate was adjourned after Ms K. Hodson-Thomas had moved the following amendment -  

Page 3, line 16 - To delete “advance health directives” and substitute -  

advanced health advisory declarations 
Ms K. HODSON-THOMAS:  I think I may have had the last call yesterday on my amendment.  There had been 
a great deal of discussion across the chamber among a number of members who had made contributions to the 
debate on the amendment.  At that stage I proposed to the Minister for Health that perhaps there was a way to 
incorporate the sentiments of the various views expressed by members.  There is an opportunity now for the 
Minister for Health to respond to the queries I have raised. 
Mr J.A. McGINTY:  There has been a very significant debate on this amendment, as it goes very much to the 
thrust of the bill and the philosophy that underpins it.  The bill seeks to incorporate the existing common law of 
Western Australia in these other ways in which we can give patients a greater say in the medical treatment that 
they may undergo.  At common law, patients have a right to determine their treatment.  They can refuse 
treatment, no matter how unreasonable that refusal might be.  However, that is their right.  Provided they are 
mentally capable of making a determination, a doctor cannot operate on a patient against the wishes of that 
patient.  We are seeking to give people the opportunity, when they are of sound mind, to make an advance health 
care directive to say how they want to be treated when they lose that mental capacity.  That is exactly the 
common law position.  I believe that to try to incorporate into that notions that a patient’s choice is limited by 
what somebody else regards as being in the best interests of that patient or by what is regarded as best medical 
practice and those sorts of things will unnecessarily fetter the choice that should be available to patients when 
they wish to lay out the way in which they wish to be treated in the future.  Similarly, if they wish to appoint 
someone else to make those decisions on their behalf, they should be able to appoint a loved one who 
understands and knows what they want. 

Many members have told anecdotes through the course of these proceedings.  However, one incident that 
brought home to me the importance of this issue was the case of a very good friend of mine whose father 
recently had a stroke.  The family gathered.  The wife said that the doctors should let him pass on.  His daughter 
said that the doctors should let him pass on.  However, his son - my friend - said that he knew that he would 
want every effort made to resuscitate him.  He therefore said no to the doctor; that the doctor should do 
everything he could to resuscitate him, because that was his wish.  He was resuscitated and is still alive and well 
today.  That occurred more than a year ago.  He was an elderly gentleman, and the decision made by each of the 
people was quite understandable.  However, the important issue was that somebody who understood what his 
wishes were was the sort of person he should have appointed as his substitute decision maker - if this legislation 
had been law.  That is the importance of making that choice.  It is to have someone who can give effect to those 
decisions, rather than leaving it up to someone else who may or may not have a proper understanding of the 
person’s wishes and best interests.  
There has been some debate around the marginal circumstance of what would happen when circumstances have 
changed or there are circumstances that were not fully envisaged.  That is the debate that we should have around 
proposed section 110S, which attempts to deal with exactly that situation.  However, it is not a debate we must 
have now.  The proposition before the house in the amendment is, rather than make advance health care 
directives an expression of the direction of the patient, simply to make them an indication of the patient’s intent 
and leave any decision up to others.  The effect of that will be to transfer from the patient to the doctor the right 
to determine the medical treatment.  That is incompatible with the existing law and with the notion of the 
freedom of the individual to determine those issues.  That is why I oppose this amendment.  We can argue later 
about the marginal case of, for example, a bee sting.  The situation in which a person has a health care directive 
requesting that he should not be resuscitated and is stung by a bee is covered by a later provision.  The time to 
discuss in detail that situation is during debate on the later provision.  I ask members to respect the right to self-
determination, the right to make decisions and the autonomy of the individual patient because I think that is what 
the community overwhelmingly wants.  
Mr R.F. JOHNSON:  I listened very carefully to the minister’s comments and I appreciate his explanation and 
the example he gave of a bee sting.  Is he saying that proposed section 110S provides a contingency for a person 
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involved in, say, a motor vehicle accident or a workplace accident or who has attempted suicide, although that 
may be a different area?  Is the minister saying that proposed section 110S covers the situation of a person taken 
to hospital with serious head injuries who is carrying a directive that he does not wish to be resuscitated if he is 
in a comatose state, and that that proposed section allows the doctor to ignore the directive and try to resuscitate 
him?   
Mr J.A. McGinty:  Yes.  

Mr R.F. JOHNSON:  I would like the minister to explain how that proposed section will provide certainty that 
that situation will not necessarily end that person’s life.  
Mr J.A. McGinty:  That question is best discussed during debate on proposed section 110S because it is 
designed to deal with that situation.  If someone has made an advance health care directive not to be resuscitated 
but did not anticipate circumstances involving, for example, a bee sting or a car accident, that proposed section 
contains a power for the medical practitioner to override the advance health care directive and to treat the patient.  

Mr R.F. JOHNSON:  Is it the minister’s intention that that be the outcome?   

Mr J.A. McGinty:  Yes, in the very straightforward case that the member described.  

Mr T.G. STEPHENS:  This clause will benefit from this amendment.  These instruments should be advisory.  
Circumstances can change in such a way that the deliberations of the family and the medical support team 
around a patient could be better informed with advice rather than something that is a legally binding instrument 
of the sort laid out in the clause.  I am encouraged by references to proposed section 110S, but I do not think they 
are adequate.  The amendment moved by the member for Carine will improve the legislation; therefore, I support 
the amendment.  

Amendment put and a division taken with the following result - 
Ayes (11) 

Mr M.J. Birney Ms K. Hodson-Thomas Mr J.R. Quigley Mr T.G. Stephens 
Mr T.R. Buswell Dr G.G. Jacobs Ms M.M. Quirk Mr T.R. Sprigg (Teller) 
Mr J.B. D’Orazio Mr R.F. Johnson Mr G. Snook  

Noes (27) 

Mr C.J. Barnett Mrs J. Hughes Ms S.M. McHale Dr S.C. Thomas 
Mr J.J.M. Bowler Mr J.N. Hyde Mr A.D. McRae Ms S.E. Walker 
Mr A.J. Carpenter Mr J.C. Kobelke Mr M.P. Murray Mr P.B. Watson 
Dr E. Constable Mr R.C. Kucera Mr A.P. O’Gorman Mr M.P. Whitely 
Dr J.M. Edwards Mr F.M. Logan Ms J.A. Radisich Mr B.S. Wyatt 
Mrs D.J. Guise Mr J.A. McGinty Mr E.S. Ripper Mr S.R. Hill (Teller) 
Dr K.D. Hames Mr M. McGowan Mr D.A. Templeman  

Amendment thus negatived. 
Dr G.G. JACOBS:  I draw the attention of the house to the amendment to the long title.  The minister might 
correct me, but I understand that the bill seeks to amend the Guardianship and Administration Act 1990.  

Mr J.A. McGinty:  That is right.  

Dr G.G. JACOBS:  The words “to make provision for a power of attorney to operate after the donor has ceased 
to have legal capacity” are to be replaced by the following - 

to provide for enduring powers of attorney, enduring powers of guardianship and advance health 
directives,  

I understand the nature of that deletion.  Obviously, the specific reference to “donor” in this setting of advance 
health directives is selective and needs to be broadened, and I understand the issues involved with that.  
However, it is the words “has ceased to have legal capacity” that I refer to.  There is no reference to the issue of 
legal capacity in the revised amended clause.  I wonder whether the minister can clarify that for me. 

Mr J.A. McGINTY:  That is the subject of a further clause, and subsequent amendment does not arise under 
this clause. 

Dr K.D. HAMES:  I have realised that I would like clarification of something that the member for Roe has just 
raised.  It relates to what is to be deleted; that is, “to make provision for a power of attorney to operate after the 
donor has ceased to have legal capacity”.  I assume that the reference to “donor” relates to organ transplants.  
What has happened to that provision?  Is it no longer required?  The provision that is to replace it refers to 
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enduring powers of guardianship and making decisions about patients, but does it refer specifically to donors 
who are making organs available for transplant? 

Mr J.A. McGINTY:  Again, the use of the word “donor” is meant in its legal sense; that is, the person who 
gives, not as an organ donor.  The person who gives the power of attorney is the donor.  What will be deleted are 
the words “to make provision for a power of attorney to operate after the donor has ceased to have legal 
capacity”. 

Dr K.D. Hames:  That is okay.  I just misunderstood the use of the word “donor”. 

Dr G.G. JACOBS:  I thank the minister for clearing that up, because, to me, “donor” meant a person who gave 
his or her organ in an organ transplant situation.  However, I still have a concern about the legal capacity issue, 
because it is relevant to this bill; that is, people making advance health directives when they have lost legal 
capacity, or they have legal incapacity.  The minister said that this is dealt with somewhere else.  I am not quite 
clear about that, because in the definitions under clause 5 there is no reference to or definition of legal capacity.  
Therefore, where in this bill is the issue of legal capacity dealt with? 

Mr J.A. McGINTY:  Perhaps I will start with page 14 of the bill.  Proposed section 110P states - 

A person who has reached 18 years of age and has full legal capacity may make an advance health 
directive . . .  

On page 15, division 2 deals with the operation of an advance health directive, and proposed section 110S 
states - 

A treatment decision in an advance health directive operates in respect of the treatment to which it 
applies - 

(a) at any time the maker of the directive is unable to make reasonable judgments in respect of that 
treatment; 

That is perhaps a more expansive way of saying that a treatment decision in an advance health directive will 
operate when the person loses legal capacity, or when he is unable to make reasonable judgments about 
treatment decisions.  That sort of wording is reflected, for instance, in relation to urgent treatment - I think this is 
the provision to which the member for Dawesville referred - in proposed section 110ZI, on page 22 of the bill, 
which states - 

. . . if - 

(a) a patient needs urgent treatment; and 

(b) the patient is unable to make reasonable judgments in respect of the treatment; 

Therefore, it goes to a person’s mental capacity to make a reasonable judgment.  It is the capacity to make a 
reasonable judgment; it is not whether the judgment itself is reasonable.  I will instance the Jehovah’s Witness 
and the refusal to have a blood transfusion.  I believe that is unreasonable, but the person can make a reasonable 
judgment that he does not wish to have a blood transfusion because of his beliefs.  In my view, that is not a 
reasonable judgment, but that person has the capacity to make a reasonable judgment.  That is reflected 
throughout the legislation.  That is where legal capacity comes in, particularly in proposed section 110P, in 
which it is quite express.  To make an advance health care directive, a person needs to have legal capacity; in 
other words, he needs to have the mental capacity to do it. 

Dr J.M. WOOLLARD:  Since yesterday I have looked into this issue a little more and I believe that the Public 
Advocate currently has the full powers that many people think this bill will introduce.  However, the Public 
Advocate can at the moment make these treatment decisions - yes or no? 

Mr J.A. McGinty:  When a person is appointed as the guardian - generally speaking, it will be an appointment 
by the State Administrative Tribunal of the Public Advocate as a guardian for a person who is mentally 
incompetent - he can then exercise powers to determine medical treatment; that is, to consent or otherwise to 
medical treatment, yes. 

Dr J.M. WOOLLARD:  I have received some phone calls on this matter.  Several people are watching the 
telecast of this debate throughout Western Australia.  One caller asked me this question: if a patient is admitted 
to hospital and the medical registrar, or whoever is looking after that patient, believes that a certain treatment 
would be in the patient’s best interests, but the Public Advocate - or it might even be the patient’s relative - says 
no, there should be no treatment, who will hold sway?   
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Mr J.A. McGinty:  I am sorry; could you give me that scenario again? 

Dr J.M. WOOLLARD:  If someone is admitted to hospital and the medical staff feel that treatment is worth 
pursuing, but the Public Advocate, who has responsibility for that patient and for treatment decisions about that 
patient, says no, there should be no further treatment for the patient, who will hold sway?  Would it be the 
medical officers - or would that be an assault?  Would it be the Public Advocate, the person who has power of 
attorney? 

Dr K.D. HAMES:  In that situation, having these advance health care directives would be a significant 
advantage.  Normally when a patient goes in to see a doctor and the doctor has to make a treatment decision, he 
has the right to do that in an emergency situation; otherwise he must seek permission to carry out whatever 
treatment is required.  Normally the doctor would speak to whoever has guardianship of the patient.  If the Public 
Advocate has been appointed as the legal guardian, the doctor would have to go to that guardian and ask for 
permission to carry out the treatment.  If a person does not have an advance health care directive, the guardian 
will make up his or her mind on the treatment that is required, without any knowledge of what the patient wants.  
If in advance the patient, when he is competent, signs an advance health care directive, I presume the Public 
Advocate must legally follow that directive, if it is made according to the legislation.  Therefore, the Public 
Advocate would do what the patient wants rather than what he thinks is the right thing, or even what the doctor 
thinks is the right thing.  I believe that is an advantage of the proposed system.   

Ms S.E. WALKER:  I support this legislation, but I would like to see it finetuned.  I understand what the 
member for Alfred Cove said and I want to clarify the situation.  I do not know how many people have guardians 
who have been appointed under the provisions of the Guardianship and Administration Act.  What happens when 
a person under the care of a guardian is terminally ill?  Under this bill, what will happen if there is an advance 
care directive, and I understand what the member for Dawesville said, and what will happen if there is an 
enduring power of attorney?  In his second reading speech, the minister said that 63 000 people in Western 
Australia do not have the capacity to look after themselves.  That means that currently there must be 63 000 
people who are guardians.  I do not expect the minister to have the statistics.  When this bill comes into 
operation, those 63 000 people or a public officer will become a guardian and will be able to make decisions.  I 
presume they currently can make decisions.  Under this bill, what will be the extent of the power of the 
guardians of these 63 000 people and how will they get it?  Will they have to apply to the State Administrative 
Tribunal to get that additional power that is provided by this bill? 

Mr J.A. McGINTY:  Put this bill to one side.  The member for Dawesville was correct in his description of it.  
People who do not have the mental capacity to make decisions for themselves today can have a guardian 
appointed for them under the provisions of the Guardianship and Administration Act.  Generally speaking, the 
policy is that someone near and dear be appointed as the guardian to look after that person.  If it is not 
appropriate to have a person who fits that description, the Public Advocate will be appointed by the State 
Administrative Tribunal as the guardian.  It is only where the Public Advocate is appointed as the guardian that 
he or she has any say over the health care or other matters affecting incompetent people.   

Ms S.E. Walker:  Currently, if there is a health issue, the Public Advocate, if he or she is appointed, can deal 
with a health issue for that person.   

Mr J.A. McGINTY:  The existing provision in the Guardianship and Administration Act can be found in 
section 45(2)(d), and it applies to a person who is mentally incompetent.  It states that the guardian may consent 
to any treatment or health care of the represented person.   

Ms S.E. Walker:  Is it fair to say that at the moment if a person is terminally ill, his or her guardian, whether it is 
the Public Advocate or not, can make the same decisions as enduring powers of guardianship will have under 
this bill? 

Mr J.A. McGINTY:  Exactly. 

Ms S.E. Walker:  At the moment they have the same power as the people who will be appointed enduring 
guardians.   

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  In fact, it will not be much different.   

Mr J.A. McGINTY:  No, not at all.   

Ms S.E. Walker:  It will enable a person who is legally competent to appoint a guardian for the future, if he 
becomes legally incompetent.  Currently, 63 000 people in the state are guardians.  That is the situation, is it not? 
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Mr J.A. McGINTY:  Yes.  It will enable me to appoint somebody.   

Ms S.E. Walker:  If you want to - such as me to look after you. 

Mr J.A. McGINTY:  Perhaps.  It may be safer than appointing some of my colleagues!   

Ms S.E. Walker:  I will be very gentle with you. 

Several members interjected. 

Mr J.A. McGINTY:  At the moment, where a person is mentally incompetent, an appointed guardian can make 
health care decisions on his or her behalf.  The enduring guardian provisions in this bill will operate in exactly 
that way.   

Ms S.E. Walker:  Someone who is competent can now make plans for the future and appoint who they want.   

Mr J.A. McGINTY:  Yes, except the difference is that at the moment it is only when a person becomes 
mentally incompetent that a guardian is appointed to administer that person’s affairs.  In terms of medical 
treatment, currently only the State Administrative Tribunal can appoint a guardian, and, to have a guardian 
appointed, the person needs to lack the mental capacity.  We are making provision in this bill for someone to 
appoint someone as their guardian should they become mentally incapable.   

Ms S.E. Walker:  Or suffer a brain injury.   

Mr J.A. McGINTY:  That will mean a person has lost his mental capacity. 

Ms S.E. Walker:  I understand that.  I wanted to put the big picture on the record.   

Mr J.A. McGINTY:  I do not know whether there is in the broader community a great deal of understanding of 
the law of guardianship and administration.   

Ms S.E. Walker:  I wanted to paint the big picture so that people who read Hansard will understand what 
currently happens and what is proposed.   

Mr J.A. McGINTY:  A person can appoint someone else as an enduring power of attorney to deal with their 
financial and property matters.  The appointment of someone to make medical decisions can only be done by 
SAT.  It will appoint someone near and dear or, if there is not an appropriate person to appoint, the Public 
Advocate as the guardian and the guardian can, in respect of a mentally incompetent person, make health care 
decisions.   

Ms S.E. WALKER:  When the bill is proclaimed, will the Public Advocate have greater powers than he or she 
currently has?   

Mr J.A. McGinty:  The Public Advocate will have no more power than she currently has.   

Ms S.E. WALKER:  The change in this bill is that a mentally competent person can appoint someone as their 
guardian should something happen to them. 

Mr J.A. McGinty:  Yes.   

Dr J.M. WOOLLARD:  The minister said that the powers of the Public Advocate will not change.  The 
response to the question I asked earlier about a person who is at the hospital - 

Mr J.A. McGinty:  The answer to your question is - only if the Public Advocate is that person’s guardian; if the 
Public Advocate is not the guardian, the Public Advocate has nothing to do with that person.   

Dr J.M. WOOLLARD:  This is an extreme example, but it is a question I have been asked to put to the minister 
to clarify the situation.  A 90-year-old lady, Mrs McGinty, is at the hospital and the Public Advocate happens to 
be with her.  Mrs McGinty has been living a normal life but at the hospital she has a cardiac arrest.  Yes, she is 
confused, not totally confused but confused in some instances, and that is the reason for the guardian being with 
her.  If the doctor wants to defibrillate her, can the Public Advocate say to the doctor, “There will be no further 
treatment for this lady”? 

Mr J.A. McGinty:  Yes.  The doctor cannot treat the person without his or her consent, except in the case of an 
emergency.  If, in the case of an emergency, that person can respond either directly or through his or her 
guardian, and the guardian tells the doctor not to defibrillate or whatever, it is a directive to the doctor and the 
doctor cannot take that action.  That is the current law.   

Dr K.D. Hames:  That has not changed.  
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Mr J.A. McGinty:  It has not changed.  

Dr J.M. WOOLLARD:  That was the answer I wanted the minister to give, because some people are concerned 
about that, as in the example I gave of someone aged 90.  

Mr J.A. McGinty:  My mother has all her marbles, incidentally. 

Dr J.M. WOOLLARD:  Yes, but there are ethical and moral decisions about who receives treatment, the age at 
which people receive treatment and whether elderly people should be having surgery.  There is a concern in the 
community that when this power goes to the Public Advocate there may be a government decision that cuts off 
access to certain operations at a certain age, and that might not be applicable in a family situation.  However, an 
across-the-board decision might be made by the government that impacts on people who have been admitted. 

Mr J.A. McGinty:  The Public Advocate, as the guardian, is completely independent and has a responsibility to 
act in the best interests of the patient. 

Dr J.M. WOOLLARD:  Can the minister tell me how the amendment to the long title in this clause, referring to 
enduring powers of attorney, will affect the Office of the Public Advocate? 

Mr J.A. McGinty:  It will not do so in any way, shape or form. 

Ms S.E. Walker:  It might relieve the office of some work. 

Mr J.A. McGinty:  It might indirectly work that way.  An enduring power of attorney is really about financial 
and property matters; it is not about health care matters.  Someone can appoint a person to make decisions on his 
or her behalf. 

Dr J.M. WOOLLARD:  Who will inform the community at large about this new role for enduring powers of 
attorney?  I am not looking here at the medical perspective, but at the managerial aspects of the change to the 
long title. 

Mr J.A. McGinty:  There is no change in the role of an enduring power of attorney.  That will remain as it is.  
The enduring power of guardianship is the new thing, and, to answer the member’s question, the government 
will have to mount a fairly massive publicity campaign drawing people’s attention to the new provisions. 

Dr J.M. WOOLLARD:  Will extra funding be put into the Office of the Public Advocate to mount that 
campaign?  How will the new role of enduring power of guardianship be funded? 

Mr J.A. McGinty:  I do not know the answer to those questions yet.  We do not know what the future of this bill 
will be.  

Dr J.M. WOOLLARD:  Has the minister not thought about that yet? 

Mr J.A. McGINTY:  Those are matters that depend upon the passage of this bill.  The bill is subject to a free 
vote, so we are not sure what form it will take, or even whether it will pass through the Parliament.  We have not 
made provision as yet.  However, I can say that there will need to be a very significant education campaign.  
There will be a need to engage with the divisions of general practice and the aged care sector in particular.  

Dr J.M. Woollard:  The Australian Nursing Federation? 

Mr J.A. McGINTY:  Yes, we will consult with all the stakeholders to get the message out about what can now 
happen, should this legislation pass in an acceptable form.  There will obviously be resourcing implications, but 
at this stage, given the status of the bill, we have not done any budgeting because we do not know whether it will 
pass. 

Dr G.G. JACOBS:  The words proposed in this amendment to be deleted from the long title refer to the donor 
ceasing to have legal capacity.  When these words are replaced with those proposed by this amendment, the issue 
of legal capacity is omitted.  I would have thought that where the long title refers to the jurisdiction of the State 
Administrative Tribunal on guardianship and administration matters -  

The SPEAKER:  The member is talking about an amendment.  There is no amendment before the Chair at the 
moment.  We are not debating an amendment; we are debating clause 4.  

Dr G.G. JACOBS:  Clause 4 proposes to amend the long title of the Guardianship and Administration Act 1990.  
I am speaking to the amendment that is proposed by this clause.  It is proposed to replace the words “to make 
provision for a power of attorney to operate after the donor has ceased to have legal capacity,” with the words 
“provide for enduring powers of attorney, enduring powers of guardianship and advance health directives”.  I 
understand the reference to legal capacity in proposed section 110P, but that refers to the legal capacity of a 



Extract from Hansard 
[ASSEMBLY - Thursday, 31 August 2006] 

 p5574d-5592a 
Ms Katie Hodson-Thomas; Mr Rob Johnson; Mr Tom Stephens; Dr Graham Jacobs; Dr Kim Hames; Mr Jim 
McGinty; Dr Janet Woollard; Ms Sue Walker; Speaker; Mr Ben Wyatt; Mr Paul Andrews; Ms Dianne Guise; 

Acting Speaker; Ms Margaret Quirk; Deputy Speaker 

 [7] 

person to make an advance health directive; that is, a person has all his marbles and can make a reasonable, 
sensible directive.  However, the amendment proposed here to the long title introduces the concept of advance 
health directives into the Guardianship and Administration Act 1990.  Why do the proposed new words omit the 
words “after the donor has ceased to have legal capacity”?  They have simply been omitted.  It may be 
considered pedantic, but it was considered important in the previous definition of a donor to make provision for a 
power of attorney to operate after the donor has ceased to have legal capacity.  I suggest to the minister that the 
amendment to the long title should include the words “provide for enduring powers of attorney, enduring powers 
of guardianship and advance health directives, after the person has ceased to have legal capacity”.  That would 
be consistent and complete. 

Mr J.A. McGINTY:  This is really a question of drafting style, with nothing of consequence flowing from it.  
An enduring power of attorney continues to operate as long as a person is alive and has not revoked the power.  
Whether the person remains legally or mentally competent is not the issue.  That was excess verbiage in the long 
title of the Guardianship and Administration Act, where it referred to making provision for a power of attorney.  
There could have been a full stop there, because that is what the act went on to provide.  Nothing particularly 
flows from this, but the drafter thought that that qualification could be put on each of those categories because it 
would also mean that the power of attorney would continue to operate whether the person had legal capacity or 
did not have legal capacity.  This would be a more comprehensive statement.  Similarly, enduring powers of 
guardianship are intended to come into effect only when a person loses legal or mental capacity, as is the case 
with the advance health care directive.  The verbiage is unnecessary, because this is the long title, which simply 
specifies the subject matter of the legislation.  The provisions of the bill then detail that an enduring power of 
attorney can operate whether or not a person is legally and mentally competent, and that an enduring power of 
guardianship and an advance health directive only operate when a person loses mental capacity.  Those are the 
provisions that, as a matter of drafting, should in theory be in the substance of the bill rather than the long title.  
Long titles would very quickly become books if we were to attempt to describe every single circumstance in 
which the provisions operate. 

Ms S.E. WALKER:  I think the member for Roe has a good point.  Section 4(2)(b) of the Guardianship and 
Administration Act states - 

Every person shall be presumed to be capable of -  

 (i) looking after his own health and safety; 

 (ii) making reasonable judgments in respect of matters relating to his person; 

 (iii) managing his own affairs; and 

 (iv) making reasonable judgments in respect of matters relating to his estate,  

If the contrary were proven, it would mean that they would not have the legal capacity to consider all those 
things that affect their life.  In response to the comments of the member for Roe, section 4 of the act will not be 
changed by the bill. 

Mr J.A. McGinty:  No, it will not. 

Ms S.E. WALKER:  It would not really matter if the reference to a person’s legal capacity was left out, because 
if the State Administrative Tribunal got an application to be a person’s guardian or to give someone enduring 
powers of attorney for a person, the applicant must satisfy the tribunal that the person had lost the capacity or 
capability to look after himself in particular areas, and that will not change. 

Mr J.A. McGINTY:  No, it will not change; not at all.  By way of elaboration, section 43 of the Guardianship 
and Administration Act spells out the circumstances in which the State Administrative Tribunal can make a 
guardianship order.  Essentially, subsection (1) provides that the person must be incapable of looking after his or 
her own health and safety, be unable to make reasonable judgments or be in need of oversight or care.  In other 
words, it goes very much to the question of capacity.  It is only in those circumstances that SAT can make an 
order appointing a person as a guardian. 

Ms S.E. Walker:  That is the same as in section 4 of that act. 

Mr J.A. McGINTY:  Section 4 outlines the principles that underpin the order.  Section 43 provides for the 
specific implementation of those principles. 

Clause put and passed. 

Clause 5:  Section 3 amended -  
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Dr G.G. JACOBS:  Subclause (2) inserts into the act a definition of “advance health directive”, which is also 
referred to in proposed section 110ZA of part 9B.  A question that has been asked in previous debates is how 
long an advance health directive should be relevant for.  What will be the life of a directive?  A person could 
make an advance health directive at the age of 18 years, but if it is anything like the situation in which a person 
makes a will, it could be forgotten and then one day it would be about 15 or 20 years old.  In my situation, my 
circumstances have changed.  Is there a time limit for when an advance health directive should be reviewed, 
because an advance health directive that is 20 years old might not have been reviewed and it might not be 
relevant?  Has any consideration been given to the time span for which an advance health directive would be 
valid? 

Mr J.A. McGINTY:  There is an amendment on the notice paper that deals with that issue.  It has been the 
subject of discussion between a number of members of the house.  The amendment represents a compromise that 
picks up on the point the member has raised. 

Dr K.D. Hames:  It is on page 23 of the notice paper. 

Mr J.A. McGINTY:  The member for Dawesville tells me that it is on page 23 of the notice paper.  The 
amendment attempts to deal with the issue that the member for Roe has raised. 

Ms K. HODSON-THOMAS:  Given that the previous amendment to insert the words “advanced health 
advisory declaration” was defeated, I advise the house that I will not move my next amendment on the notice 
paper to delete the words “advance health directive” and substitute the words “advanced health advisory 
declaration”.  I draw members’ attention to the amendments on the notice paper.  We are dealing with some 
serious issues.  I also advise the house that I will not move my amendment that seeks to insert a definition of 
“best interests”.  I will support the amendment of the member for Central Kimberley-Pilbara, which appears after 
mine on the notice paper. 

Mr T.G. STEPHENS:  As the previous amendments to clause 5 will not be moved, I will move the amendment 
standing in my name, but I will do so in the following way.  In another place, the Clerks would have fixed the 
error for me.  The word “or” in the last line of the amendment should be at the end of paragraph (b).  I presume 
that that will be a Clerk’s amendment.  From my impression of the debate, I do not think it will matter much.  
Did you get the gist of that, Mr Speaker? 

The SPEAKER:  Yes, pretty much. 

Mr T.G. STEPHENS:  I move -  

Page 3, after line 28 - To insert - 

“best interests” in relation to a treatment decision means a treatment decision made as far as 
possible - 

(a) as an advocate for a person; 
(b) in such a way as to encourage a person to live in the general community and 

participate as much as possible in the life of the community;  
(c) in such a way as to encourage and assist the person to become capable of 

caring for himself and of making reasonable judgments in respect of matters 
relating to his person; 

(d) in such a way as to protect the person from neglect, abuse or exploitation;  
(e) in consultation with the person, taking into account, as far as possible, the 

wishes of that person as expressed, in whatever manner, or as gathered from 
the person’s previous actions;  

(f) in the manner that is least restrictive of the rights, while consistent with the 
proper protection, of the person;  

(g) in such a way as to maintain any supportive relationships the person has; and  
(h) in such a way as to maintain the person’s familiar cultural, linguistic and 

religious environment,  
and does not include any treatment decision that - 
(a) is intended to cause or hasten the death of a person; 
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(b) commences or continues treatment that is overly burdensome in its mode of 
delivery; or 

(c) commences or continues treatment, other that palliative care, which provides 
no therapeutic benefit for the person; 

The amendment endeavours to insert a definition of “best interests” to ensure that when people make a decision 
about the interests of a patient, they are restricted to provisions that deal with the best interests of the patient.  It 
does not go as far as some advocates might like a definition of “best interests” to go.  However, it endeavours to 
construct around the handling of the advance health instrument a requirement that provides for the best interests 
of the patient.  I commend the amendment to the house. 
Ms K. HODSON-THOMAS:  I support the amendment.  It is important that this definition be included in the 
legislation.  I encourage members to read the amendment and understand it.  As I have indicated, I will not move 
my amendment to insert a definition of “best interests”, because the member for Central Kimberley-Pilbara has 
enunciated it very well in his amendment.  I encourage members on both sides of the house to support the 
amendment. 
Dr K.D. HAMES:  I will not support the amendment, even though I support a lot of the sentiments in it.  Once 
again, the amendment would have the same effect as that of the previous amendment, which was defeated, which 
sought to change the words “advance health directive” to “advanced health advisory declaration”.  Inserting in 
the bill a definition of “best interests” would take away the ability of a person making an advance health 
directive to determine his or her own outcomes.  Some of the sentiments in the definition are admirable; for 
example, it provides that the decision is to be made in such a way as to protect the person from neglect, abuse or 
exploitation.  Everyone would support that concept.  It stops people making their own determination.  For 
example, the bottom section of the amendment states - 

and does not include any treatment decision that - 
(a) is intended to cause or hasten the death of a person; 

We certainly do not support the cause of hastening someone’s death.  However, if that person has made an 
advance health care directive, refusing treatment so that death will be hastened, that is what this is all about, 
giving the person that choice to make a determination.  We would expect this best interests test to be locked into 
amendments elsewhere, so that the doctor, advocate or whoever must have the best interests of the patient at 
heart.  It would mean an advance health directive saying that a patient could not be treated if the patient got some 
condition, knowing that that would advance his or her death.  For example, if the member for Southern River 
refuses dialysis, it will certainly hasten his death.  There are a number of aspects of this amendment that 
contradict what an advance health care directive will do.  I will not go through them all.  I cannot support this 
amendment. 
Dr J.M. WOOLLARD:  Clause 5 refers to an advance health directive made under part 9B.  The Minister for 
Health is probably aware that I will not support people making an advance health directive at the age of 18.  I 
still have children aged 18 and I would not like them to be making these decisions by themselves. 

Mr J.A. McGinty:  You’re happy to let them elect a government or go to war? 

Dr J.M. WOOLLARD:  I would not like them going to war either.  I say to the member for Central Kimberley-
Pilbara that I like the intent of the amendment.  At the bottom of the amendment, it states - 

 . . . is intended to cause or hasten the death of a person; 

That should state “is intended to cause or hasten the death of a person other than in a palliative care setting.”  I 
am a nurse.  I have given various medications to patients who have had terminal cancer.  As we increase the 
medications, whether it is morphine or any other drug, we are hastening their death but we are allowing people to 
live pain-free for the last week, two weeks or month of their life.  They are still capable of getting their house in 
order.  We should modify this amendment.  It is a good amendment but that part needs to be clarified. 

Mr T.G. STEPHENS:  The insertion of a comma in that section of the amendment may help the member so that 
it would read - 

 is intended, to cause, 

This amendment relates to intention.  I have no problem with best medical practice.  No-one is obliged to 
experience pain.  Every form of best medical practice should be about increasing drug usage to remove all pain.  
The intention is to ensure that there is no pain.  By best medical ethics, no-one is obliged to have anything else 
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other than the full use of pain relief.  That is the only intention of the use of medication.  It might have a side 
effect but that is not the intention. 

I will not argue this point.  My views are widely understood.  Nuanced conversations have gone on about best 
medical practice for 500 years.  The member for Alfred Cove agrees with me that the amendment might not be 
drafted in the best possible way.  I support what she is saying.  I do not support anyone attending to a patient 
with the intention of hastening death.  The intention is pain relief.  That intention should be pursued absolutely 
and vigorously to secure and insulate people from pain.  As the member for Victoria Park said by way of 
interjection, if it has the unintended double effect of death, that is simply not the intention but the effect.  People 
might think this is gibberish or contains dated language.  It is not.  It is rooted in 500 years or more of best 
medical practice and medical ethics.  It is connected to moral philosophy and law.  It is the basis upon which we 
have constructed this situation.  I think the amendment is adequate the way it stands.  It could be fixed up with a 
comma or two but I do not think a comma will save my amendment. 

Mr J.A. McGINTY:  It goes without saying that the best interests of the patient, in a broad sense, is what an 
enduring guardian or other decision maker should act upon.  The people who can determine in an advance health 
care directive what is in their best interests are the patients themselves.  If they say, “This is how I want to be 
treated”, that is in their best interests.  This amendment says that patients are not capable and should not be 
allowed to make decisions on their own behalf and tries to import someone else’s values in those decision-
making processes. 

The first half of the definition in the amendment moved by the member for Central Kimberley-Pilbara is taken 
straight out of section 51 of the Guardianship and Administration Act.  I do not object to that.  While it relates 
substantially to life choice matters rather than death matters, I think they are broad principles that every member 
of this place would support.  Proposed section 110H on page 11 of the bill would require people appointed as 
enduring guardians to apply the best interests test to the patient.  That is defined in the first half of that definition 
that is imported into the bill.  I will quickly refer to the three mechanisms that this bill creates.  The enduring 
guardian is required to apply the best interests test.  The advance health care directive allows a person to dictate 
how they want to be treated.  Others should not be saying, “What you want isn’t in your best interests.  
Therefore, we won’t allow you to do it.”  That whole notion of self-determination and respecting individual 
choice is involved.  The third area relates to the person responsible.  Because of that relationship, of course they 
are required to act in the best interests of the patient, as it would be seen from the patient’s perspective.  The 
sting in the amendment moved by the member for Central Kimberley-Pilbara is in the addition of words that are 
not currently in the Guardianship and Administration Act, which are the provisions (a), (b) and (c) at the bottom 
of the amendment. 
Mr T.G. Stephens interjected. 

Mr J.A. McGINTY:  I will tell the member what I object to.  The best interests of a patient do not include any 
treatment decision that is intended to hasten the death of a person.  When somebody is in their final stage of 
death, turning off a life support machine would hasten the death of that person.  

Mr T.G. Stephens interjected. 
Mr J.A. McGINTY:  That is the reason the switch is turned off - to bring about an earlier death than if that 
person was left on the life support machine.  That is what the member is intending to do by way of this 
amendment. 
Ms S.E. Walker:  That is what the person who made the directive intended to do.   

Mr J.A. McGINTY:  The problem with the amendment moved by the member for Central Kimberley-Pilbara is 
that it relates to the treatment decision made by someone who says how he or she wants to be treated.  Let us 
take the example the member for Dawesville gave yesterday of someone with a terminal disease who gets 
pneumonia in the last month or two of the disease and says that he does not want any treatment. 

Dr K.D. Hames:  Antibiotics. 

Mr J.A. McGINTY:  The person says that he does not want antibiotics.  What if the purpose of withholding 
antibiotics was to bring on death somewhat earlier than would otherwise be the case? 

Mr T.G. Stephens:  That, again, is unsubtly moving into a nuanced conversation. 

Mr J.A. McGINTY:  No.  The member for Central Kimberley-Pilbara should not accuse me at all of going 
where he is going. 
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Mr T.G. Stephens:  No.  I am saying that the nuanced conversation that would occur with medical ethics would 
be “allow the person to succumb”.  The language of medical ethics has existed forever. 

Mr J.A. McGINTY:  The first half of the definition in the amendment moved by the member for Central 
Kimberley-Pilbara is already incorporated by virtue of this legislation.  He is now seeking to place restrictions on 
individuals about the way in which they choose to be treated.  I cannot agree with that.  In saying that, I do not 
resile at all from the notion that at each level the best interests of a patient is the paramount consideration. 

Ms S.E. WALKER:  I agree with the reasoning of the Minister for Health.  That is because this bill is all about 
giving people the choice of making a living will and controlling what should happen to them and what treatment 
they should be given in certain situations.  The member for Roe and other members have discussed the sorts of 
situations people might find themselves in; there are hundreds, possibly thousands.  However, in my view a vote 
for this amendment, particularly the words “and does not include any treatment decision that . . . is intended to 
cause or hasten the death of a person” in paragraph (a) of the last three paragraphs of the amendment, would be a 
vote against the bill.  My constituents have phoned me and I have received petitions from them stating that the 
very thing they do not want when they reach a certain stage of an illness is to be given any unnatural life-
prolonging treatment, yet those directions would hasten their deaths.  This amendment goes against the whole 
bill. 
I understand where the members for Carine and Central Kimberley-Pilbara are coming from with their 
amendments and I understand the dangers, but there are dangers now in this bill.  I said in my contribution to the 
second reading debate that I used to think crime was bad until I went to the Public Trustee’s office and saw 
things that people do to get money from their relatives.  We have all seen them.  As I said, there appears to be a 
phenomenon in Australia of children killing their parents to get money - they deliberately hasten their deaths.  
There will be situations like that; there are now.  I therefore cannot support this amendment. 

I want to ask the minister about the safeguards in the bill.  I do not know whether he has made amendments to 
the bill to allow health professionals to take notice of an advance health care directive.  In other jurisdictions 
around the world only a medical practitioner is allowed to be at the head of such a regime and to make a decision 
on the treatment ultimately given to people who have made such a directive.  I do not know whether the minister 
has taken on board those suggested amendments to the bill.  I do not believe we have reached them yet.  In my 
view, the definition of “health professional” is far too wide.  However, the safeguard there is that health 
professionals take an oath and are trained to conduct themselves in a particular way professionally.  Of course, 
patients may have the misfortune of consulting someone such as Dr Shipman, but we cannot legislate for that 
event.  I therefore will not be supporting this amendment. 

Mr B.S. WYATT:  I support the Minister for Health’s position on this amendment, as well as the positions of 
the member for Dawesville and, surprisingly, the member for Nedlands. 

Ms S.E. Walker:  Why is it surprising? 

Mr B.S. WYATT:  It is because we are always fighting. 
This amendment flows naturally from the member for Carine’s suggested amendment on the advanced health 
advisory declaration.  As the minister pointed out, the first half of the definition of “best interests” is already 
included in the bill.  I do not believe this amendment is warranted, as it would take away fundamentally from the 
current common law position, which I am keen to protect as much as I can.  The focus of the bill must remain on 
an individual’s ability to make that choice.  The self-determination provision, as the minister highlighted, is 
perhaps the most important part of this legislation.  As the member for Nedlands said, if we support this 
amendment for a “best interests” test, we will effectively be not supporting the concept of the bill.  As with the 
amendment on the advanced health advisory declaration that was defeated earlier today, I will not support this 
amendment, particularly as the last three paragraphs go against the entire grain of the bill and derogate from the 
current common law position.  I am reluctant to impose any further restriction on the restrictions that currently 
exist at law. 

Dr J.M. WOOLLARD:  I have listened to the member for Central Kimberley-Pilbara, who was quite happy to 
modify his amendment.  I believe the intent of the amendment is to ensure that the legislation would be used for 
cancer patients and patients in intensive care with no brain activity who have had all the tests done and for whom 
a decision is being made about whether or not to turn off the life-support machine.  I believe the words of the 
amendment would ensure that this bill does not become by default a euthanasia bill.  I say that, despite the 
minister having said in his second reading speech - 

Similarly, the legal position in relation to euthanasia is not to be changed, . . .  



Extract from Hansard 
[ASSEMBLY - Thursday, 31 August 2006] 

 p5574d-5592a 
Ms Katie Hodson-Thomas; Mr Rob Johnson; Mr Tom Stephens; Dr Graham Jacobs; Dr Kim Hames; Mr Jim 
McGinty; Dr Janet Woollard; Ms Sue Walker; Speaker; Mr Ben Wyatt; Mr Paul Andrews; Ms Dianne Guise; 

Acting Speaker; Ms Margaret Quirk; Deputy Speaker 

 [12] 

The minister also said that the bill is about palliative care.  In the first paragraph of his second reading speech, he 
said - 

Although the government does not support euthanasia, terminally ill people deserve the right to die with 
dignity and have their wishes about medical treatment respected. 

That one sentence rang alarm bells for me, as the other house tried to pass a euthanasia bill during the last 
session of Parliament that would have given 18-year-olds the right to make a decision on euthanasia.  This 
amendment will ensure that this bill cannot go to that next step.  There should be a definition of euthanasia in the 
bill.  The reason so much time is being spent on this bill is that people are concerned about the provisions 
between the lines that they might miss and the actions that the bill might enable when it is enacted.  Many people 
support the concept of palliative care and the concept of living wills, but they do not support euthanasia.  I am 
one of those people.  Although the wording of the member for Central Kimberley-Pilbara’s amendment may not 
be correct, I support the intent of the wording.   

Mr P.W. ANDREWS:  The member for “Bassendean-Roleystone” - the other hyphenated seat in the place - 
informs me that the rising star is behind me and he has just realised that I am now the member for Pluto - the seat 
that does not exist!  The debate has moved on from a point I wanted to put on record and to raise with the 
Minister for Health.  I would like the minister to reconsider the words he used in defending his position on the 
amendment moved by my colleague to my left.  In refuting the proposition in the second paragraph (a) “intended 
to cause or hasten the death of a person”, he referred to the example of turning off a life support machine and 
said it was an example of death being hastened.  I would like the minister to think about the consequences of 
using those words in that example.  The turning off of a machine is not an intention to hasten death.  That 
proposition is different from the concept that the machine is being turned off and no longer delaying the natural 
course of events.  I think there is a huge difference between the two.  I do not consider that turning off a machine 
will hasten death.  It allows the natural progression of the existing situation; in other words, it allows nature to 
take its course.  

Ms K. HODSON-THOMAS:  I would like the member to expand on his comments.  

Mr P.W. ANDREWS:  This chamber is against me.  I want to be cut out of this conversation!   

I ask the minister to think again about a real hospital setting and the possible consequences of his remarks.  
Turning off a machine does not hasten death.  Death might occur at that time or in two hours.  As any medical 
practitioner in this place will tell us, medical practitioners are often the worst judges of when death will occur.  
To say that turning off a machine hastens death is not right.  All it does is allow the natural progression of the 
circumstances in which the patient finds himself.   

The member for Alfred Cove referred to the second paragaph (a) in the amendment, which reads - 

is intended to cause or hasten the death of a person; 

That is very clear as it is; however, if members want to clarify it further it could read - 

is intended to cause or intended to hasten the death of a person; 

The minister keeps referring to a person’s wishes being communicated.  People have an absolute right to 
determine their own form of treatment and their prognosis if they fully understand the consequences of their 
determination at the particular point.  The member for Central Kimberley-Pilbara does not intend that the good 
work done in palliative care be abused.  My wife has been in the same circumstances as those of the member for 
Alfred Cove.  The intention to give more pain relief can have the added effect in some circumstances of 
facilitating death in a particular fashion.  However, that is not the intention of palliative care; its purpose is to 
relieve pain and I do not think anyone in this chamber would argue with that.  I certainly would not.   

I would like the minister to reconsider the concept that turning off a machine will hasten death.  If a person is 
brain dead, that person is dead; he will not return to life.  No-one whose death has been defined by brain death 
has ever come back to life.  That is way off the equation.  
Dr K.D. HAMES:  I appreciate the member for Southern River’s comments and I accept his point about the 
hastening of death.  I interpreted it the same way as the minister did.  The member for Southern River is right; 
the purpose of turning off a machine is not to make the death deliberately occur faster; it is to relieve pain or 
whatever is required.  It will have the effect of the death happening sooner and, in that sense, it will hasten death.  
However, I am unable to support the amendment because our interpretation of that word is just one component 
of it.  However, other aspects of this amendment are contrary to the intent of the bill.  Another example is 
paragraph (e) which reads - 
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in consultation with the person, taking into account, as far as possible, the wishes of that person as 
expressed, . . .  

That is totally contrary to the objectives of the bill.  It is not the intent of the bill to take something into account 
“as far as possible”.  The intention is to take into account absolutely the wishes expressed by the person who 
makes an advance care directive.  This amendment will allow someone to consider what the patient says he 
wants to happen and, on the basis of the person’s interpretation, that person can decide whether to agree with it 
and whether it is in the patient’s best interests.  Other people’s thoughts about a patient’s best interests are not 
necessarily the patient’s thoughts about his best interests.  A good example is the philosophy of the Jehovah’s 
Witnesses.  I do not agree with the refusal to undertake a blood transfusion but the law allows that.  This 
amendment will allow a doctor to say that he will take into account the patient’s views, but as they are not in the 
best interests of the patient, he will not follow them.  That is not what this legislation is about.  

Mrs D.J. GUISE:  I read this amendment carefully, and although I respect the intent of it, I cannot support it.  I 
agree with the Minister for Health and other speakers on this amendment that it is not in line with the intention of 
the bill.  The bill’s objective is to serve the patient’s best interests and what the patient decides is best for him.  
Frankly, if I sign one of these documents that says it is in my best interests for a life support machine to be 
switched off to let nature take its course, or to stop chemotherapy, have drugs stopped or morphine increased, 
knowing that it will ultimately shut down my system and hasten my death, that is my choice.  This is about our 
own choices.  The wording in this amendment would leave the bill open to other interpretations.  I respect its 
intent but I cannot support it.  The member for Dawesville is right: I say no to the words “as far as possible” 
because the intent should be “absolutely” clear.  If I sign one of these documents, I want my wishes to be 
considered and respected.  

Ms S.E. WALKER:  Although I respect the member for Southern River’s comments, I cannot agree with them.  
I suppose what he was saying about the perceived hastening or prolonging of life is the very nub of this bill.  The 
member for Southern River said that the Minister for Health was not right when he said that turning off a life 
support machine would hasten a person’s death.  I disagree with the member for Southern River because the 
machine is prolonging life; therefore, by turning it off, death will be hastened.  That is what people who make 
that decision want to happen to them.  After having considered the directive that will have to eventually sign, I 
think they might change their minds.  I went through this bill with a fine toothcomb about two months ago.  As I 
recall, safeguards for medical practitioners, which I think everybody would like to see in the bill, are not 
included, unless the minister can tell me otherwise.  The bill refers to health professionals, the definition of 
which I understand is in the Civil Liability Act 2002, which includes in, I think, section 5PA a chiropractor and a 
dentist, so that is obviously a concern.  Far be it from me to defend or support two Labor members, particularly 
the Minister for Health, this week.  If a machine that is prolonging a life is turned off, as a consequence, that will 
hasten the death of the patient.  A person may have put that in his advance health care directive.  The person who 
is on the machine may have spoken to his family, including his children and his mother and father or whoever, 
and that may be what he wants.  Turning off that machine will hasten his death.  That is what this bill is all 
about. 

Dr J.M. WOOLLARD:  I have listened to the debate on this clause.  I think the minister said that paragraphs (a) 
to (h) of the member for Central Kimberley-Pilbara’s amendment are actually in the current bill, so he is happy 
to accept that part of the amendment.  I move -  

To delete the following words in the member for Central Kimberley-Pilbara’s amendment -  

(a) is intended to cause or hasten the death of a person; 

(b) commences or continues treatment that is overly burdensome in its mode of delivery; 
or 

(c) commences or continues treatment, other that palliative care, which provides no 
therapeutic benefit for the person; 

and substitute -  

supports euthanasia; 

As I said before, during the second reading debate and in the discussions we have had today in consideration in 
detail almost everyone has supported the concept of living wills.  However, I do not believe that anyone wants 
this bill to be passed in any manner or form that would allow it to be used as a default euthanasia bill.  The intent 
of the paragraphs in the member for Central Kimberley-Pilbara’s amendment would have ensured that, and I 
believe my amendment will also do that. 
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Mr J.A. McGINTY:  I oppose this amendment for these reasons: euthanasia is murder.  It is an offence against 
the Criminal Code.  A doctor cannot provide unlawful treatment, nor can any other health care professional.  
Therefore, the amendment achieves nothing; it is as simple as that.  I do not want to have carriage of a bill that 
has meaningless verbiage in it.  If the member for Alfred Cove’s amendment were passed, the provision would 
say that “best interests” in relation to a treatment decision does not include any treatment decision that supports 
euthanasia.  It cannot have any valid effect because of the unlawful status of euthanasia.  Currently, it is unlawful 
to do anything by way of medical treatment that supports a Criminal Code offence.  For that reason, I believe 
that the amendment is totally unnecessary.  I think we have all affirmed during this debate that we are all 
opposed to euthanasia.  I am opposed to cluttering up a bill with something that does not mean anything.  I 
restate my personal opposition to euthanasia.  This bill has been very carefully constructed in such a way that it 
does not in any sense enable euthanasia to be supported by an advance health care directive.  That is the first 
point.  My second point is that I believe the mover of the original amendment, in drafting the amendment, 
confused two notions.  As a result, the original amendment moved by the member for Central Kimberley-Pilbara 
does not make any sense.   

It is the case that a person acting on someone else’s behalf must act in that person’s best interests.  In the case of 
a person responsible that derives from the nature of the relationship, it is well established that the nature of the 
relationship gives rise to certain obligations as to how the powers are exercised.  The legislation provides that an 
enduring guardian - that is, somebody appointed by the patient to make decisions on his or her behalf - must act 
in the best interests of the patient.  Paragraphs (a) to (h) in the amendment are taken as a directive to enduring 
guardians on how they should address the issues before them; that is, in the best interests of the patient.  A 
treatment decision is not a decision made by an enduring guardian, but a treatment decision as prescribed in an 
advance health directive, that must be made in the best interests of the patient, when it is the patient who is 
saying what he or she wants to happen.   

Ms S.E. Walker:  They can do that now.   

Mr J.A. McGINTY:  They can, but this will limit their power to do that.  The problem is for them to be able to 
give full expression to what they want.   

It was either the member for Nedlands or the member for Dawesville who drew attention to paragraph (e) of the 
“best interests” definition in this amendment that would enable the views of the patient to be taken into account.  
It is a backdoor approach to achieve the very thing that we defeated in the previous amendment; that is, to make 
the advance health directives advisory only and not directory in their nature.  In other words, paragraph (e) 
would take away from the patient the right to determine his or her medical treatment.  We have a definition 
under “best interests” on how a person will address it, and under this amendment it will become a treatment 
decision.   

As the amendment is now drafted, it does not make sense.  I will start with paragraph (a) of the amendment.  It 
reads -  

best interests” in relation to a treatment decision means a treatment decision - 

That is, the medical treatment that they are to receive - 

 made as far as possible -  

  (a) as an advocate for a person; 

It does not make any sense. 

Dr E. Constable:  I do not understand it.   

Mr J.A. McGINTY:  It is not capable of having meaning.  That is why the member does not understand it.  
What has been transposed is “an approach applied to medical treatment” and the two are not capable of being 
done that way.  The whole amendment does not make sense because of the way in which it has been drafted, 
quite apart from the issue of whether a person should have the right to determine his own medical treatment via 
an advance health directive.   

Dr G.G. JACOBS:  A number of members would support the concept of “in the best interests of the patient”.  
The major concern is, despite the minister’s assurances, that this will be a euthanasia bill or a back door to a 
euthanasia bill and could be said to be the thin end of the wedge.  I understand the definition of “best interests”, 
which is about loving, caring and supporting relationships.  It is provided for in the existing guardianship laws.  I 
have said previously in this house that because of the variable nature and the difficulty of predicting a scenario of 
an advance health directive, it is important to have a “best interests” definition to accommodate an unpredictable 
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situation; one that was not covered by the intent of the directive and is difficult for the medical attendants to 
determine.  There is nothing wrong with the “best interests” component, but the major issue for members is that 
the amendment reads “and does not include any treatment decision”.   

I will refer to paragraphs (b) and (c) before what is the crux of the amendment; that is, paragraph (a).  Obviously 
the concern is that doctors will impose overly burdensome treatments that are not sensible, and we talk about 
ordinary and extraordinary treatments.  It is ludicrous to argue about commencing or continuing treatment that is 
overly burdensome.  I suppose there is an argument that medical practitioners should continue treatment that 
provides no therapeutic benefit to the patient.  That is ludicrous as well.  In practice, there are cases involving 
ordinary and extraordinary issues, and the medical profession works within the parameters.   
It concerns me that paragraph (a) of the amendment to the amendment is, in some way, a back door or the thin 
end of the wedge to euthanasia.  It reads, “is intended to cause” - we know the situation with analgesics.  As a 
practitioner it is important for me to treat a patient’s pain.  If it involves incredibly high doses of pethidine or 
morphine that leads to the patient’s death, it is a double effect and, today, that is acceptable to a medical 
practitioner.  The issue is in the words “is intended to cause or hasten the death of a person”.  It tells me that 
there are concerns about euthanasia, and I share those concerns.   

I understand the sentiment of the member for Alfred Cove.  In order to overcome the issue, I foreshadow an 
amendment to the amendment on the amendment by adding one word, “actively”.  It would then read  - 

 is intended to actively cause or hasten the death of a person; 
It would allay some of the fears that I and other members have.   

The ACTING SPEAKER (Mrs J. Hughes):  Before we continue, an amendment has been foreshadowed.  The 
question before the Chair is that the words to be deleted be deleted, and it relates to the amendment to the 
amendment moved by the member for Central Kimberley-Pilbara.  We will have to deal first with the question 
that the words to be deleted be deleted, and then we can move on from there.  The member for Roe has 
foreshadowed an amendment.  In case we get to that point, I ask the member to have that written out and signed 
off.  The question is that the words to be deleted be deleted.   
Dr K.D. HAMES:  That severely restricts me in the comments I was going to make about what members have 
been saying.  I did want to respond to some of the comments that have been made.  I will try to do that in the 
context of the question that the words to be deleted be deleted.  The words are being deleted for a purpose; that 
is, for the substitution of the word “euthanasia”.  Madam Acting Speaker, will you give me some leeway to deal 
with what is proposed to be inserted, which is related to the reason for the deletion? 
The ACTING SPEAKER:  That is fine.   
Dr K.D. HAMES:  I say again on the public record that I do not support euthanasia.  The Minister for Health’s 
comments on the matter reflect my views.  I have heard it said a few times that this legislation is the thin end of 
the wedge.  Surprisingly, it has not been evident in the submissions that have been made to me by people whom 
one would expect to make that sort of comment; namely, members of the Right to Life Association and religious 
groups.  They have not said that this is the thin end of the wedge to having euthanasia.  They seem to have 
accepted my view that there is no provision for euthanasia in this bill.  They are not concerned in that regard.  
They share my other concerns and have been helpful in providing suggestions which I have taken to the minister 
and which have led, in consultation with others, to the changes that have been made.  In fact, they have been 
surprisingly helpful, given my experience with the right-to-life organisations after the abortion debate.  I do not 
think they are of the view that this is, by stealth, a euthanasia bill because it does not allow, anywhere within its 
contents, the active taking of a human life.  The amendment on the amendment is not needed because there is no 
provision anywhere in this bill for the active taking of a human life.  Although I oppose euthanasia, I do not 
think this amendment needs to be made.  I do not support the deletion of the words as moved by the member for 
Alfred Cove, and I will not support the amendment moved by the member for Central Kimberley-Pilbara. 
Ms S.E. WALKER:  I did not know that the member for Alfred Cove intended to bring this on but, as luck 
would have it, I have with me a copy of a report done for me in June by Kylie Kerin, a political science student 
at the University of Western Australia.  I asked her to do a report entitled “Euthanasia: Dying with Dignity”, 
examining the issue in the international context.  I was prompted to commission this report by a program I saw 
on television about an organisation called Dignitas, in Switzerland.  A very legally competent, highly educated 
woman travelled to Switzerland with her children, and went to that organisation to end her own life because she 
had a terminal illness, and that was what she wanted to do.  In the course of her research Ms Kerin looked at the 
definitions of “euthanasia”.  Looking at the definitions might put people’s minds at rest and help determine 
whether this bill makes any provision at all for euthanasia.  The definitions as set out in this report certainly 
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indicate that it does not.  If members will bear with me, I will read a couple of paragraphs.  The report is in the 
Parliamentary Library.  It reads, at page 2 -  

The many varied and complex definitions of euthanasia highlight just how difficult it can be to bring a 
house of parliament, let alone an entire citizenry, to resolution on such emotive issues. 

Literally, ‘euthanasia’ means ‘easy death’, from the Greek ‘eu’, meaning good or easy, and ‘thanatos’ 
meaning death. 

Practically, euthanasia can be divided into the different forms of passive and active, and involuntary and 
voluntary euthanasia.  

I will just pause here to say that, since this amendment has been moved, the member for Alfred Cove or anyone 
else supporting it would have to provide us with their own definition of euthanasia, so I can understand what 
they mean by this deletion and insertion of words.  The report continues - 

A report written by the Law and Public Administration Research Group in 1996, which investigated 
similar issues to the ones explored in this report, divided euthanasia into the following four categories: 

•  Passive voluntary euthanasia 

•  Active voluntary euthanasia 

•  Passive involuntary euthanasia 

•  Active involuntary euthanasia 

In these categories, ‘voluntary’ refers to the patient’s request for the treatment, and ‘involuntary’ refers 
to treatment carried out not at the request of the patient. 

Perhaps the Attorney General can comment on what is a criminal offence in relation to some of these categories.  
The report continues -  

‘Passive’ refers to medical treatment being withdrawn or withheld from a patient in order to end a 
patient’s life, and ‘active’ refers to a medical intervention taking place in order to end the patient’s life.  

The definitions of euthanasia used in the various forms of Australian euthanasia bills and acts over the 
past two decades are all characterized in a way similar to the following definition: 

“. . . where a person ends his or her life deliberately with medical assistance, 

where the person has an illness or medical condition that will most likely cause the death of 
that person, 

and the pain and suffering arising from or relating to that illness or medical condition has, or is 
in the process of becoming, unbearable to the person . . .” 

This defines three elements of the process: 

1. The physical process of ending a patient’s life; 

2. The existence of a physical condition that is most likely terminal; and 

3. An excruciating level of pain and suffering resulting from that condition 

So, euthanasia is not about ending life due to depression or simply due to any level of pain.  There is a 
regulated regime for determining an applicant’s suitability for euthanasia. 

This is the crux of the argument - 

Euthanasia is defined in different ways to arrive at different conclusions of what euthanasia seeks to 
achieve or the way in which it proceeds.  For example, there is a school of thought that withholding or 
withdrawing treatment, ie passive euthanasia, is not euthanasia.  Alternatively, euthanasia has been 
defined in terms of the primary intention of the treatment - if the primary intention is to cause death, 
then it is euthanasia.  If it is simply to alleviate pain, and that amount of medication happens to shorten 
the patient’s life, then it is not euthanasia. 

The Attorney General may comment on that, but my understanding of this bill is that it is not about euthanasia.  
It is not about actively shortening a person’s life; it is about a person giving an advance health directive to the 
effect that if he becomes incapable of making a decision to unnaturally prolong his life, he will not receive 
treatment.  People are entitled to do that now, if they are legally competent.  That is the issue.  I am trying to 
assist the debate here.  
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Mr T.G. STEPHENS:  I draw the attention of the Attorney General to the earlier debate, after I moved my 
amendment.  He said that the sting in the tail was the A, B and C of the words that I am seeking to insert.  He 
pointed out to the house that all I had done in the first part of my amendment - paragraphs (a) to (h) - was to pick 
out a section from the Guardianship and Administration Act and insert it in this provision.  I have done this 
deliberately to make sure that this particular legislation cannot be used for the purposes of euthanasia as referred 
to by the previous speaker.  I know that the consequence of an amendment on my amendment such as the one 
that has been moved by the member for Alfred Cove is that, immediately the word “euthanasia” is inserted, it 
would be necessary to define what euthanasia was in order to avoid the problems that have been highlighted in 
the contribution by the member for Nedlands, which provided artificial descriptions of euthanasia.  I do not 
accept the way that euthanasia has been described in that paper, although the conclusion comes out with a 
reasonable definition of it.  If members were keen to ensure that this legislation, as it is currently before the 
house, did not open up a pathway for euthanasia, they would accept an amendment such as this.  I would then go 
on to define euthanasia.  Even if this amendment is not accepted, it may be necessary to embed in the bill a legal 
proscription of euthanasia that defined it quite clearly.  Many members will not be attracted to that for a range of 
different reasons.  I think some members do not have a sensitivity to the risks associated with this legislation that 
could see the best interests of the patients not being attended to, and decisions made that led to actively hastening 
the death of a patient, moving into causing death for reasons other than the best interests of the patient. 

The member for Nedlands also introduced to this debate the fact that unseemly things happen with reference to 
the guardianship provisions, such as people rushing to try to get people’s assets off them.  I am unfamiliar with 
this sort of thing.  By and large, I do not have large numbers of constituents with vast amounts of assets, as the 
member for Nedlands has.  No doubt she gets exposed to that type of debate.  However, leaving those slightly 
jocular comments aside, what has happened with this amendment as it has been placed before the house 
highlights the concerns I have legitimately expressed about this bill; that is, when the person’s interests are being 
effectively taken over by a guardian in relation to medical care, why should that guardian and anyone else 
dealing with the interests of that patient not effectively deal with the patient in the patient’s best interests?  

Mr J.A. McGinty:  The legislation does exactly that. 

Mr T.G. STEPHENS:  Yes, but by including it in this provision, it will ensure that that happens. 

Mr J.A. McGinty:  No, it is expressly incorporated. 

Mr T.G. STEPHENS:  However, accepting the amendment would mean that the provision to have regard for 
the best interests of the patient in an advance health directive would be embedded in the legislation, and that 
would prevent an advance health care directive becoming an opportunity, through a third party, for euthanasia.  I 
believe that paragraphs (a), (b) and (c) do that.  Paragraph (b) in particular makes it clear that people will not be 
required to commence or continue overly burdensome medical treatment.  However, the Minister for Health has 
described paragraphs (a), (b) and (c) as the sting in the tail.  The member for Alfred Cove has moved an 
amendment to delete those paragraphs.  The member is seeking to remove the sting in the tail, so I presume that 
the minister will want to support the amendment of the member for Alfred Cove and get rid of the sting in the 
tail. 

Mr J.A. McGinty:  I support the member for Alfred Cove once every four years, and that is why she is in this 
place! 

Mr T.G. STEPHENS:  I hope the minister will support her now and accept her amendment, and give members 
the chance to ensure that the legislation does not provide the opportunity for euthanasia by a third party. 

Mr P.W. ANDREWS:  The amendment deals with the concept of a person’s best interests.  No-one knows the 
best interests of a patient better than the patient.  That is a fundamental point.  We could launch into the 
argument that a doctor might have better medical knowledge and therefore would know, purely from a treatment 
point of view, what would be the best technical outcome for a patient.  However, the best technical outcome for a 
patient might not be what the patient considers to be in his or her best interests, and that is what this bill is 
basically about.  I support the concept that the patient has his or her own best interests at heart and can make a 
logical decision, because the patient knows the circumstances that he or she might end up in. 

I return to the point that I made yesterday.  A person can make a health care directive, and a prediction about 
what will happen to him.  The health care directive might be very specific, or a general statement that he does 
not want to be resuscitated if his heart stops beating.  In 999 cases out of 1 000 there would not be a problem 
with such a directive.  Yesterday I used the specific example of a patient on dialysis in hospital who might think 
his heart might stop because he was reaching the end stage.  The patient might have signed the form that I 
showed members yesterday in the belief that if his heart stopped because of his health problems, he would not be 
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resuscitated.  I then asked what would happen if the person were fit and healthy and had a sudden onset of an 
unpredictable illness.  There are many unpredictable circumstances that require medical treatment.  A situation 
could arise in which a person believes that he has given a very clear directive that he does not want to be 
resuscitated, but the circumstances are not conducive to that directive.  In other words, the person could be 
resuscitated and treated and could live X number of years longer.  The minister has given me the assurance that 
that issue is dealt with under proposed section 110S.  I am glad that that proposed section is in the bill.  It states - 

(3) A treatment decision in an advance health directive is taken to have been revoked if 
circumstances exist or have arisen that -  

(a) the maker of the directive did not anticipate at the time of making the directive; . . . 

That is exactly the circumstance that I am talking about.  The provision clearly acknowledges the point I keep 
making: patients cannot predict all the circumstances that will arise when they may need certain medical 
treatment.  The proposed subsection goes on to state -  

(b) would have caused the maker to change his or her mind about the treatment decision. 

Again, that provision clearly goes to the point that I am making. 

I now turn to the amendment.  The minister has acknowledged that the circumstances that I am talking about do 
arise, but very rarely.  However, I will put it in the context of a doctor at a hospital at the point when he has the 
paddles in hand, but in the patient’s file is a blue note advising that the patient does not want to be resuscitated.  
The doctor knows that the patient can be resuscitated and treated and can recover and live longer, but the blue 
form makes him stop and think whether that is the right decision to make.  The doctor would have to overturn 
the health directive.  He would have to carry out an action against the health directive. 

Ms K. HODSON-THOMAS:  The member for Southern River is touching on an important point, and I would 
like to afford him the opportunity to continue his remarks. 

Mr P.W. ANDREWS:  I thank the member for Carine.  The bill clearly indicates that the example that I am 
giving is covered, otherwise the provision would not be in the bill.  It will give part protection to a doctor.  It 
provides that if a patient’s circumstances change or are such that the patient could not have envisaged them, the 
medical practitioner has the right to carry out the treatment.  However, from a purely practical point of view, the 
blue form advises the doctor that he should not resuscitate the patient.  What decision will the doctor make?  The 
protection for the doctor and other medical staff is that they acted in the best interests of the patient in a 
particular circumstance. 

I reiterate: there is no better judge of the best interests of the patient than the patient, and when the patient makes 
a health directive and certain circumstances arise, that directive must be honoured.  If, however, the patient could 
not possibly have predicted those circumstances, it is not fair on a doctor to have to rely on these provisions to 
justify his decision.  It is far better for medical practitioners to be able to say that they acted in the best interests 
of the patient and that it is provided for in the legislation.  The debate about an advisory declaration is lost; it is a 
directive.  This bill will be much stronger if the health directive is given the proviso that treatment is being given 
in the best interests of the patient. 

Ms M.M. QUIRK:  I oppose the amendment on the amendment moved by the member for Alfred Cove.  I 
believe that inserting a reference to “euthanasia” would introduce a whole new element to the bill.  It would 
make the bill, which is not supposed to be controversial, much more controversial.  As we have heard during the 
debate, the term “euthanasia” means different things to different people.  I am heartened that the Minister for 
Health has assured the house that there is no intention to introduce euthanasia by stealth and that the bill in no 
way supports or facilitates euthanasia.  Deleting paragraphs (a), (b) and (c) in the definition of “best interests” 
would introduce a level of uncertainty that would cause greater confusion, not give better clarification. 

Inserting in the bill a definition of “best interests” would provide a valuable aid to interpretation for third parties 
who must determine the legitimacy or otherwise of health directives.  It would be unfortunate if the deletion 
went ahead.  The three subclauses at the bottom of the member for Central Kimberley-Pilbara’s amendment seek 
to express the sentiment that discontinuing medical procedures that are burdensome, dangerous, extraordinary or 
disproportionate to the expected outcome are quite legitimate if overzealous treatment is refused.  This is not a 
case of causing a death, but rather an acceptance of one’s inability to impede it.  As the member for Southern 
River has said, in an ideal world, this decision would be made by a patient if that patient were competent to do 
so.  We are dealing with circumstances where that is not possible.  Those who are legally entitled to act on behalf 
of the patient need to act with that patient’s legitimate interests in mind.   
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I do not support the member for Alfred Cove’s amendment.  However, we need some articulation within the bill 
as to what are the best interests of the patient.  That should be set out in some objective fashion so that people 
who are required to make very difficult decisions have some objective criteria by which to judge these matters.   

Ms S.E. WALKER:  I can understand what the member for Southern River is saying but if members of the 
community are in a vegetative state, for example, they want to know that they will not be kept alive in a hospital 
for years and years.  They do not want a medical practitioner keeping them alive.  They do not want that person 
making a decision.  People have a choice.  When this bill is passed, people will not have to make a living will.  
That is why there should be other safeguards in this bill.  I do not think this is the safeguard we want.  We do not 
want a group of health professionals who can legitimately make a decision about our advance health care 
directive; we just want the doctor who has taken his oath.   

This morning I discussed with colleagues whether a medical practitioner should be present when a person makes 
a living will, which is that person’s choice.  We discussed whether a lawyer should also be present.  As time 
moves on, I think it should be made with a lawyer because of the serious consequences that could flow.  People 
need to understand what may happen to them.  I agree with the example given by the member for Southern 
River.  That is the problem.  I mentioned it in my speech in the second reading debate.  I looked at what was 
happening in other jurisdictions.  I was particularly interested to know the form one had to fill out.  The more I 
looked, the less I felt like making a living will, although I do not want to be in a vegetative state for years and 
years.  When it gets down to the nitty-gritty, the person concerned will decide whether to make a living will.  
They may be able to put a rider on it. 

This bill is all about patient autonomy; it is not about euthanasia.  The member for Alfred Cove has tossed a 
hand grenade into the argument but has not given any definition.  I would be interested to hear what the member 
for Alfred Cove has to say.  I looked at that aspect for my constituents.  This bill is all about patient autonomy 
but the member is now taking away patient autonomy by saying, “We’ll let you make a living will but if the 
medical practitioner says it is not in your best interests, we won’t take any notice of it.”  That is the whole issue.  
That is frightening.  Someone signing a blue form has to think about it very seriously and discuss it with their 
family or whoever else they may appoint.  I do not support the member for Alfred Cove unless she comes up 
with a very persuasive argument.  She is concerned about the danger of misuse and that a policy could be 
implemented where people get unplugged from food and water because a lot of other people are coming on line.  
Policy may trickle down and medical practitioners could start switching off life support machines to free up 
beds.  That is one of the concerns.   

It gets back to patient autonomy.  My constituents have phoned me.  They are realists.  They know that death is 
inevitable and that they may be in a situation where they are in a persistent vegetative state.  They will have to 
look at the situations in which they may find themselves.  When they say that they do not want their life to be 
prolonged unnaturally, that should happen.  If patients are going to go along with the choice made by the doctor, 
we may as well kick the bill out now and get back to what we were doing.   

Dr G.G. JACOBS:  If the member for Alfred Cove’s amendment is negatived, it effectively means that the 
house has agreed to those words entirely in the amendment and I will be excluded from moving my 
foreshadowed amendment.  I seek the Chair’s advice about the time to move my amendment, thereby requiring a 
test vote for my amendment. 

The DEPUTY SPEAKER:  Should this amendment be lost, that could put the member for Roe’s amendment at 
some risk.  I would then have to do a test vote on the deletion of the words “is intended to” up to the point where 
the member’s word “actively” comes into play.  If the member for Roe would be happy to entertain that course 
of action, he should formally sign his amendment and move it and then we can proceed. 

Dr G.G. JACOBS:  I move -  

To insert after the words “is intended to” in the member for Central Kimberley-Pilbara’s amendment 
the word - 
 actively 

Dr J.M. WOOLLARD:  I seek clarification.  The wording would then be - 

. . . does not include any treatment decision that - 
(a) is intended to actively cause or hasten the death of a person; 

Does the member for Roe want to delete “cause or”?  

The DEPUTY SPEAKER:  No.  The amendment would insert “actively” between “to” and “cause”.  
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Debate interrupted until a later stage of the sitting, pursuant to standing orders. 
[Continued on page 5603.] 
 


